No. NH-11011/101/2023-LA
Government of India
Ministry of Road Transport & Highways
(Land Acquisition Division)
Transport Bhawan, 1, Parliament Street, New Delhi - 110001

New Delhi dated the <'May, 2024

To,
1. Chief Secretaries to all State Governments/Administrators of UTs.

2. The Additional Chief Secretary/Principal Secretary/ Secretary, Public Works
Departments of all State Governments/Union Territories.

3. The Chairman,
National Highways Authority of India,
G-5&6, Sector 10, Dwarka, New Delhi.

4. The Managing Director,
National Highways Infrastructure Development Corporation Ltd.
PTI Building, Parliament Street, New Delhi.

5. The Director General,
Border Roads Organization,
Seema Sadak Bhavan, Ring Road, Delhi Cantt, New Delhi.

Subject - Applicability of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement (RFCTLARR) Act, 2013 in land
acquisition under the National Highways (NH) Act, 1956.

Sir,

| am directed to say that the Hon’ble High Court of Allahabad in the WP(C) No.
13489 of 2024 titled as Shri Rampal Singh and 12 ors. Vs. National Highway Authority
of India and 2 others has, inter alia, passed following order on 24.04.2024 :

“Before parting, we may note that large numbers of cases are coming up before this
court everyday complaining that rehabilitation and resettlement awards are not
being made by the Competent Authority where acquisition is under the provisions of
NH Act. As the judgement of Division Bench of this Court in Ranvir Singh (Supra) is
not challenge on merits, it is desirable that Central Government clarifies the legal



position by issuing a circular so as to obviate filing of separate petitions by affected
persons for direction to pass such an award.”

2 In compliance of the above said order of the Hon'ble High Court, it is informed
that the Ministry of Road Transport and Highways has already clarified applicability of
the RFCTLARR Act, 2013 in land acquisition under the National Highways Act, 1956
vide letter No. NH- 11011/30/2015-LA dated 28.12.2017 (copy enclosed)

3: The comprehensive guidelines dated 28.12.2017 may please be brought into the
notice of all concerned authorities dealing with acquisition of land and compensation
therefor under the National Highways Act, 1956 for strict compliance.

Yours Sincerely,

a7

(Sanjay Kumar)

Under Secretary to the Government of India
011-23719850.

Copy for similar action to:-

i.  Director General (RD) & SS, Ministry of Road Transport and Highways.
ii.  All Additional Director General (RD), Ministry of Road Transport and Highways.
iii.  All Chief Engineers, Ministry of Road Transport and Highways.
iv.  All Regional Officers of Ministry of Road Transport and Highways, National
Highways Authority of India and National Highways Infrastructure Development
Corporation Ltd.
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No. NH-11011/30/2015-LA
Government of India

Ministry of Road Transport & Highways
Transport Bhawan, 1, Parliament Street, New Delhi-110001

Dated, the 28" of December, 2017
To

1. Chief Secretaries to all State Governments/ Administrators of Uts;

2. The Addtional Chief Secretary/ Principal Secretary/ Secretary, Public Works
Departments of all State Governments/ Union Territories;

3. The Chairman, National Highways Authority of india, G-5&6, Sector- 10, Dwarka,
New Delhi-75; .

4.  The Managing Director, National Highways Infrastructure Development Corporation
Ltd, PT! Building, Parliament Street, New Delhi- 110001.

Subject: Land acquisition under the National Highways Act, 1956 -
comprehensive guidelines thereon.

Sir,

| am directed to say that the land required for National Highway Projects is
acquired under the provisions contained in Section 3 of the National Highways (NH) Act,
1956. Pursuant to the enactment of the RFCTLARR Act of 2013 and its coming into force
with effect from 01.01.2014, certain provisions of the 2013 Act became applicable to
the other related Acts mentioned in the Fourth Schedule, including the NH Act, 1956
with effect from 01.01.2015 in terms of Section 105(3) of the RFCTLARR Act, 2013.

2. Accordingly, the Ministry of Road Transport & Highways (MORTH) has issued various
OMs/ Circulars on the subject from time to time, as mentioned at Annexure-1.
Similarly, the Department of Land Resources, Ministry of Rural Development, have also
issued guidelines/ orders on the subject, being the nodal Department of Government of
India for the administration of RFCTLARR Act, 2013 and its application to the other
related statutes mentioned in the Fourth Sechedule of the Act ibid. These guidelines/
orders/ clarifications are mentioned in Annexure - 2.

3. The entire issue has been examined afresh in view of the calrifications emerging
in due course of time. The Ld. Attorney General of India has also been consulted on
certain issues. Accordingly, it has been decided to issue these comprehensively revised
guidelines in supersession of the guidelines issued hereinbefore. These are as follows:

4.  Applicability of the ‘RFCTLARR Act 2013’ to the enactments mentioned
in the Fourth Schedule of the Act ibid: :

() The "RFCTLARR Act 2013’ came into force with effect from 01.01.2014. Section
105 of the Act deals with the subject of applicability of provisions of the
RFCTLARR Act, 2013 to the related statutes enumerated in the Fourth Schedule.
Provisions of Section 105 (3) read as under:
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No. NH-11011/30/2015-LA
Government of India

Ministry of Road Transport & Highways
Transport Bhawan, 1, Pariiament Street, New-Dethi-110001

(i)

(iii)

4.2

4.3

“(3) The Central Government shall, by notification, within one year from the
date of commencement of this Act, direct that any of the provisions of this Act
relating to the determination of compensation in accordance with the First
Schedule and rehabilitation and resettlement specified in the Second and Third
Schedules, being beneficial to the affected families, shall apply to the cases of
land acquisition under the enactments specified in the Fourth Schedule or shall
apply with exceptions or modifications that do not reduce the compensation or
dilute the provisions of this Act relating to compensation or rehabilitation and
resettlement as may be specified in the notification, as the case may be.”

The Central Government came out with an Ordinance (No. 9 of 2014) dated k¥ bl
December, 2014, entailing an amendment to, inter-alia, Section 105 vide Clause
10 of the Ordinance, substituting sub-section (3) of Section 105 and omitted Sub-
section (4) of Section 105. The substituted sub-Section (3) is reproduced below:

“(3)  The provisions of this Act relating to the determination of compensation
in accordance with the First Schedule,” rehabilitation and resettlement in
accordance with the Second Schedule and infrastructure amenities in accordance
with the Third Schedule shall apply to the enactments relating to land acquisition
specified in the Fourth Schedule with effect from 1% January 2045.”

The provisions of Ordinance No. 9 of 2014 were continued further vide Ordinance
No. 4 of 2015 dated 03.04.2015 and vide Second Ordinance dated 30.05.2015 (No.
5 of 2015) which was valid up to 31* August, 2015,

Subsequently, the Department of Land Resources, Ministry of Rural Development,
Government of India, issued The RFCTLARR (Removal of Difficulties) Order, 2015
vide Notification dated 28% August, 2015. The said Order is reproduced below:

“(1) This Order may be called the Right to Fair Compensation and

Transparency in Land Acquisition, Rehabilitation and Resettlement (Removal of
Difficulties) Order, 2015.

(2) It shalt come into force with effect from the 1% day of September, 2015.

(3) The provisions of the Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Act, 2013, relating to the
determination of compensation in accordance with the First Schedule,
rehabilitation and resettlement in accordance with the Second Schedule and
infrastructure amenities in accordance with the Third Schedule shall apply to all
cases of land acquisition under the enactments specified in the Fourth Schedule
to the said Act.”

It is clear from a reading of the above that requisite action in compliance of
Section 105(3) was taken within one year’s time with the promulgation of
Ordinance No. 9 of 2014 dated 31.12.2014. This position continued with the
issuance of two Ordinances in 2015, which was thereafter followed by the
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No. NH-11011/30/2015-LA
Government of India

Ministry of Road Transport & Highways
Transport Bhawan, 1, Parfiament Street, New Delhi-110001

4.4

4.5

()

‘Removal of Difficulties Order” without any break in time. As such, operation of
the provisions of RFCTLARR Act 2013, which came into effect from 01.01.2014,
has been given effect in respect of the enactments specified in the Fourth
Schedule (including the NH Act, 1956) with effect from 01.01.2015, in compliance
of sub-section (3) of Section 105 of the RFCTLARR Act, 2013.

Following the notification of the aforesaid Ordinances, the Ministry of Road
Transport & Highways issued a letter dated 29.04.2015 whereby the select
provisions of RFCTLARR Act, 2013 were made applicable to the NH Act, 1956 with
effect from 01.01.2015. A conjoint reading of the aforesaid shows that the
Ordinance (Amendment) remained in force till 31* August 2015. ‘Removal of
Difficulties Order’ was issued by the Department of Land Resources on 28" August
2015, which took effect from 01.09.2015. However, since the date of application
of the selected relevant provisions of the RFCTLARR Act, 2013 to the NH Act, 1 956
was 01.01.2015 in terms of the Ordinance (Amendment) No. 9 of 2014, it remains
an unambiguous and accepted position that the provisions of the Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013, relating to the determination of compensation in
accordance with the First Schedule, rehabilitation and resettlement in accordance
with the Second Schedule and infrastructure amenities in accordance with the
Third Schedule have been made applicable to all cases of land acquisition under
the NH Act, 1956, i.e. the enactment specified at Sr. No. 7 in the Fourth Schedule
to the RFCTLARR Act, with effect from 01.01.2015.

Applicability of Section 24 of the RFCTLARR Act 2013 to the NH Act,
1956.

"MoRT&H had issued instructions vide OM bearing No. 11011/30/2015-LA dated 13°

January 2016 clarifying that Section 24 of the RFCTLARR Act, 2013 was applicable
to the NH Act, 1956. However, the issue as to whether Section 24 of the RFCTLARR
Act, 2013 is applicable to the NH Act, 1956 has been under consideration and
revisited in consultation with the Ld. Attorney General, who has observed as
under:

“A reading of Section 24 makes it abundantly clear that the provision is
applicable only to acquisitions that have been undertaken under the Land
Acquisition Act, 1894, in as much as the legislative intent can be ascertained
from the specific mention of the ‘Land Acquisition Act, 1894’. Further, Section
105(1) of the RFCTLARR Act 2013 specifically excludes the application of any
Section of the RFCTLARR Act 2013 to the Acts mentioned in the Fourth Schedule.
The only exception to Section 105(1) is Section 105(3), which makes only the
First, Second and Third Schedule applicable to the Fourth Schedule Acts.”
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No. NH-11011/30/2015-LA
Government of India

Ministry of Road Transport & Highways
Transport Bhawan, 1, Padiament Street, New Delni-110001

(i)

4.6
(i)

(ii)

(iif)

As such, it is now clear that Section 24 of the RFCTLARR Act, 2013 is not
applicable to the acquisitions under the NH Act, 1956.

Date of determination of market value of land

Another related but important question is regarding the date on which the market
value of land is to be determined in cases where land acquisition proceedings had
been initiated under the NH Act, 1956 and were at different stages as on
31.12.2014. While there is no ambiguity regarding land acquisition proceedings
initiated on or after 01.01.2015, this question assumes significance in view of the
financial implications in respect of cases where the process of acquisition was at
different stages as on 01.01.2015.

Section 26 of the RFCTLARR Act stipulates that “the date for determination of
market value shall be the date on which the notification has been issued under
Section 11 (corresponding to Section 3 A of the NH Act)”. Same was the position
under the 1894 Act. This is further fortified from the provisions contained in
Section 69(2) of the RFCTLARR Act. As such, it is clarified that the relevant date of
determination of market value of land is the date on which notification under
Section 3 A of the National Highways Act, 1956 is published.

By now, it is also a settled proposition that the First, Second and Third Schedule of
the RFCTLARR Act, 2013 shall be applicable to the NH Act ,1956 with effect from
01.01.2015. As such, the following is clarified:

(a) All cases of Land acquisition where the Awards had not been announced
under Section 3G of the NH Act till 31.12.2014 or where such awards had
been announced but compensation had not been paid in respect of majority
of the land holdings under acquisition as on 31.12.2014, the compensation

would be payable in accordance with the First Schedule of the RFCTLARR
Act, 2013. »

(b) In cases, where the land acquisition process was initiated and award of
compensation under Section 3G had also been announced before 01.01.2015
but the full amount of Award had not been deposited by the acquiring agency
with the CALA, the compensation amount would be liable to be determined
in accordance with the First Schedule w.e.f. 01.01.2015;

(¢ In cases, where the process of acquisition of land stood completed (i.e.
Award under Section 3G announced by CALA, amount deposited by the
acquiring agency with the CALA, and compensation paid to the landowners in
respect of majority of the land under acquisition) as on or before 31.12.2014,
the process would be deemed to have been completed and settled. Such
cases would not be re-opened.
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No. NH-11011/30/2015-LA
Government of India

Ministry of Road Transport & Highways
Transport Bhawan, 1, Pariament Street, New Delhi-110001

5.1

Payment of additional amount calculated @ 12% on the market value in
terms of sub-section (3) of Section 30 of the RFCTLARR Act, 2013

Another issue that has emerged pertains to the admissibility of payment of an
additional amount calculated @12% per annum on the market value of land in
respect of acquisitions under the NH Act, 1956 as it is not mentioned under the
First Schedule to the RFCTLARR Act, 2013. The position has been carefully
examined in terms of the provisions in this behalf. Sub-section (3) of Section 30 of
the RFCTLARR Act reads as under:

“In addition to the market value of the land provided under Section 26, the
Collector shall, in every case, award an amount calculated at the rate of twelve
percent per annum on such market value for the period commencing an and from
the date of publication of the notification of the Social Impact assessment study
under sub-section (2) of Section 4, in respect of such {and, till the date of the
award of the Collectar or the date of taking possession of the land, whichever is
earlier.”

5.2 Sub-section (3) of Section 105 of the RFCTLARR Act stipulates that:

5.3

5.4

“The Central Government shall, by natification, within one year from the date of
commencement of this Act, direct that any of the provisions of this Act relating
to determination of compensation in accordance with the First Schedule and
rehabilitation and resettlement specified in the Second and Third Schedules,
being beneficial to the affected families, shall apply to the cases of land
acquisition under the enactments specified in the Fourth Schedule or shall apply
with such- exceptions or modifications that do not reduce the compensation or
ditute the provisions of this Act relating to compensation or rehabilitation and
resettlement as may be specified in the notification, as the case may be.”

The proviso under Section 26 of the RFCTLARR Act stipulates that “the date for
determination of market value shall be the date on which the notification has
been issued under Section 11 (corresponding to Section 3 A of the NH Act)”.
Similarly, Section 69 (2) of the RFCTLARR Act, 2013 also stipulates that such
additional amount is to be “calculated @ 12% on such market value for the period
commencing on and from the date of publication of the preliminary notification
under section 11 in respect of such land to the date of the award of the Collector
or the date of taking possession of the land, whichever is earlier”. Since the
acquisition of land for the National Highways is exempted from the Social Impact
Assessment, it is absolutely clear from a harmonious reading of all related
provisions that the calculation of such amount shall be made with effect from the
date of publication of the Notification under Section 3A of the NH Act, 1956.

The compensation amount has to be determined in accordance with the First
Schedule, (which contains references to Section 26, 29 and 30(1) of the RFCTLARR
Act) in its application to the NH Act. Provision for amount calculated @ 12%
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No. NH-11011/30/2015-LA
Government of India

Ministry of Road Transport & Highways
Transport Bhawan, 1, Parfiament Street, New Dethi-110001

5.5

5.6

5.7

interest is under sub-section (3) of Section 30 of the RFCTLARR Act, to which no
reference has been made in the First Schedule. Further, Section 30(3) stipulates
that the additional amount calculated @ 12% is payable with effect from the date
of publication of the notification of the Social Impact Assessment Study, which is
not applicable to the. land acquisition for National Highways. On the other hand,
Section 69(2) of the RFCTLARR Act, 2013 stipulates that the additional amount
calculated @ 12% is to be calculated from the date of publication of the
preliminary notification under Section 11 (corresponding to Section 3(a) of the NH
Act, 1956). Further, the Ordinances and the Removal of Difficulties Order do not
include the portion “being beneficial to the affected families, shall apply to the
cases of land acquisition under the enactments specified in the Fourth Schedule
or shall apply with such exceptions or modifications that do not reduce the
compensation or dilute the provisions of this Act relating to compensation or
rehabilitation and resettlement as may be specified in the notification, as the
case may be”. Hence,'a strict textual reading of the relevant provisions shows that
it is an arguable point if the ‘amount’ under Section 30(3) is payable in respect of
land acquired under the NH Act, 1956 or not.

However, a harmonious reading of all the related provisions of the RFCTLARR Act,
the pronouncements of the Courts on payment of compensation under Section 23
(1A), Section 23(2) and Section 28 of the Land Acquisition Act, 1894 in respect of
land acquired under the NH Act, 1956, read with Section 105(3) of the RFCTLARR
Act, 2013, especially when the market value has to be reckoned as on the date of
issue of Section 3A of the NH Act, would go to show that payment of ‘amount’ of

~ 12% on the market value of land from the date of publication of Section 3A of the

NH Act, 1956 till the announcement of award under Section 3G or taking
possession of land, whichever is earlier, is payable.

This issue has been examined in detail by the Ld. Attorney General who has finally
opined “that a holistic reading of the provisions of the RFCTLARR Act, 2013 would
require the payment 'of the ‘amount’ mentioned under Section 30(3) of the
RFCTLARR Act, 2013”, As such, in supersession of the OM bearing No. NH-
11011/ 140!2017-P&MILA dated 7* September 2017, vide which it was clarified
that the said *amount’, not being part of the First Schedule to the Act, was not
payable in respect of land acquisition under the NH Act, 1956, it is clarified that
the ‘amount’ calculated @ 12% per annum, as prescribed under Section 30(3)
of the RFCTLARR Act, 2013, though not specifically mentioned in the First
Schedule, would be payable to the tandowners.

Still, another set of two questions arise i.e. (i) the date from which the amount
payable under Section 30(3) is to be calculated, and (ii) as to whether the
‘amount’ as mentioned in Section 30(3) of the RFCTLARR Act, 2013 is a stand-
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No. NH-11014/30/2015-LA
Government of India

Ministry of Road Transport & Highways
Transport Bhawan, 1, Parfiament Street, New Delhi-110001

5.8

6.1

6.2

alone component and paid as such or it would get added to the market value,
and then count for the purposes of Multiplication Factor and/ or Solatium also.
This issue has also been examined by the Ld. Attorney General, whose opinion is
reproduced below:

“There are two other issues that are related to payment of ‘amount’ under
Section 30(3). The first is in regard to the date from which this amount has to be
calculated. Section 30(3) states that this date will be the date of ‘social impact
assessment’ under Section 4 of the RFCTLARR Act. However, Section 4 is not
applicable to the national Highways Act, Therefore, as was being done earlier,
this amount may be paid from the date of issuance of preliminary notification
under Section 3A of the National Highways Act. The second issue is in regard to
whether this ‘amount’ is a standalone component or wheher the same has to be
calculated after addition of the multiplication factor and solatium. The answer
to this question is to be found in Section 30(3) which clearly states that the
amount is payable in addition to to the market value of the land and is
calculated as a percentage of ‘market value’. There is a distinction between
‘market value’ and compensation. Market value is determined under Section 26.
Section 27 provides that the Collector having determined the total market value,
will proceed to determine the compensation. This compensation is determined
under Section 28 of the Act. Therefore, a reading of these sections would lead to
the conclusion that the ‘amount’ has to be awarded only on the ‘market value’
which in turn is determined under Section 26 of the Act.”

it may be noted that the computation of different components of the total
compensation is in seriatum and sequential from Section 26 to Section 30 of the
RFTCLARR Act, 2013. Keeping the aforesaid opinion of the Ld. Attorney General in
view, and the fact that the payment of ‘amount’ under Section 30(3) has been
prescribed as “In addition ...” after the provision for payment of solatium, it is
clarified that it would be payable as a ‘stand-alone component’ and shall not
count for the purposes of Multiplication Factor and the Solatium. lilustration
given in Annexure - 4 to these guidelines may be referred for correct methood of
calculation of the compensation amount.

Issue of the Multiplication Factor (MF)

It is clear that the compensation of land acquired under the NH Act, 1956 with
effect from 01.01.2015 is to be determined in accordance with the provisions
contained in the First Schedule to the RFCTLARR Act, 2013 (in so far as it relates
to the Multiplication Factor prescribed by the appropriate government).

The Department of Land Resources, Ministry of Rural Devetopment, Government of

India issued a Notification dated 9® February 2016 in this behalf, which reads as
under:
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, No. NH-11011/30/2015-LA
Government of India

Ministry of Road Transport & Highways
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6.3

6.4

6.5

“In exercise of the powers conferred by column No. 3 of serial No. *2 of the First
Schedule read with sub-section (2) of Section 30 of the Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013 (30 of 2013), the Central Government, hereby, notifies
that in the case of rural areas, the factor by which the market value is to be
multiplied shall be 2.00 (two).”

Soon after the aforesaid Notification was issued by the Department of Land
Resources, certain states like Andhra Pradesh, Maharashtra, Punjab, Jharkhand,
Chhatisgarh and Bihar started using a Multiplication Factor of 2.00 in respect of
land acquired/ to be acquired for the NH Projects (read Central Government
Projects) on the basis of 9" February Notification of the Department of Land
Resources whereas the Multiplication Factor applicable to the jurisdiction of the
state was to be notified by the appropriate government. The MoRTH also issued
two OMs dated 12.08.2015 and 08.08.2016 on the subject. A reference was made
in this behalf by the then Chairman, NHAI to the Secretary, Department of Land
Resources. Certain references were also made by the states. The reference
specifically mentioned the issue of two different sets of MFs being adopted by
certain states for the Central Projects and the State Projects. The State of
Chhatisgrah continues with such classification even on date.

Some of these confusions have been set at rest and clarified by the DoLR vide its
letter F. No. 13013/ 02/ 2016-LRD dated 8™ May, 2017, more specifically the issue
of differential MFs for the State and the Central Projects. The DolLR has further
clarified vide its F. No. 13013/02/2016-LRD dated 14™ December 2017 that the
DoLR Notification of 9" February 2016 was applicable only to the UTs, except
Puducherry, as the DolLR is the appropriate Government only in respect of the
UTs, except Puducherry.

The DoLR Notification of 9*" February 2016 prima facie appears to be inconsistent
with the provisions contained in the First Schedule, especially in respect of the
following three points:

(i) Firstly, it gave an impression (though erroneous) as if the Central
Government was the ‘appropriate government’ to notify the Multiplication
Factor (MF) in respect of all Central Government projects across all the
states;

(i) Secondly, it did not clearly state that the Notification was appticable only in
relation to the Union Territories, except Puducherry;

(iii) Thirdly, the prescription of a MF of 2.00 without co-relating the distance of
the project from the urban area is prima facie inconsistent with the
contents of the First Schedule. The said entry reads as under:
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